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ORDER 

Adopted: November 7,2002 Released: November 8,2002 

By the Telecommunications Access Policy Division, Wireline Competition Bureau: 

1 .  Before the Telecommunications Access Policy Division is a Request for Review 
filed by Shepherd Independent School District (Shepherd), Shepherd, Texas.' Shepherd requests 
review of a decision by the Schools and Libraries Division (SLD) of the Universal Service 
Administrative Company (Administrator), denying one of Shepherd's Funding Year 2001 
rcquests for discounts under the schools and libraries universal service support mechanism.2 For 
thc reasons set forth below, we deny the Request for Review. 

2 .  Under the schools and libraries universal service support mechanism, eligible 
schools. libraries, and consortia that include eligible schools and libraries, may apply for 
discounts for cligible telecommunications services, Internet access, and internal connections. 
The Commission's rules require that the applicant make a bona fide request for services by filing 

3 

' I~.cttcr lion, Sllephcrd Independcnt School District to Federal Communications Commission, filed January 29,2002 
(Kzqucsi tor Review). 

- /d Previoudy, Funding Year 2001 was referred to as Funding Year 4. Funding periods are now described by the 
year in which rhe funding period sans .  Thus the funding period that began on J u l y  I ,  1999 and ended on June 30. 
2000, previously known as Fundlng Year 2. i s  now called Funding Year 1999. The funding period that began on 
J u l y  I, 2000 and ended on June 30.2001 i s  now known as Funding Year 2000, and so on. 

47 C.F.R. $6 54.502, 54.503 
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with ~ I I C  Administrator an FCC Form 470: which is posted to the Administrator's website for all 
IpotenLial competing service providers to review.' After the FCC Form 470 is posted, the 
applicant must wait at least 28 days before entering an agreement for services and submitting an 
FC'C Form 471. which requests support for eligible services.6 SLD reviews the FCC Forms 471 
tha1 j I  receives and issues funding commjtmcnt decisions in accordance with the Commission's 
rules. 

:. Tn the Fifth Kcconsideration Order, the Commission established rules to govern 
how discounts would be allocated when total demand exceeds the amount of funds available and 
a filing window is in effect.' These rules ,)rovide that requests for telecommunications and 
Internet access service for all discount categories shall receive first priority for available funds 
(Priority Onc services), and requests for internal connections shall receive second priority 
(Priority Two services).X Thus. when total demand exceeds the total support available, SLD is 
directed to g iw first priority for available funding to telecommunications service and Internet 
access.' Any funding remaining is allocated to requests for support for internal connections, 
beginning with the most economically disadvantaged schools and libraries, as determined by the 
schools and libraries discount matrix." Schools and libraries eligible for a 90 percent discount 
would receive first priority for the remaining funds, which would be applied to their request for 
internal connections. To the extent that funds remain, the Administrator would continue to 
allocate funds for discounts to eligible applicants at each descending single discount percentage, 
e.&., eighty-nine percent, eighty-eight percent, and so on until there are no funds remaining." In 
Funding Yezr 2001. funding of discounted internal connections was available only for schools 
with discounl rates of 86% or higher. 

Schools and Libraries Universal Service, Description of Services Requested and Certification Form, OMB 3060- 4 

0806 (September 1999) (FCC Forin 470). 

' 47  C.F.R. 8 54.504(b); Federul-S/a/e.loinl Board on Univer,ca/ Service, CC Docket No. 96-45, Report and Order, 
12 FCC Rcd 8776, 9078. para. 575 (1997) (Uniwersu/Service Order), as corrected by Federa/-Sla/e Join!Boardon 
Unii,ema/ Service, CC Docket No. 96-45. Errata, FCC 97-1 57 (rel. June 4, 1997), aflrmed inpar!, Teras Ofice of 
P d i / / i  Ui;li@ Cozinsrl~ FCC, 18.3 F.3d >93 (5th Cir. 1999) (affirming Universal Service First Reporr and Order in 
part and reversing and remanding on unrelated grounds), cerr. denled, Celpage, Inc. v. FCC, 120 S. Ct. 2212 (May 
30,  2000), cerl. denied, AT&T Corp I>. Cincinnari Bel/ Te/. Co., I20 S. Ct. 2237 (June 5 ,  2000/, cen. di.smrssed. 
G T E  Servicc Corp v. FTC. 12 I S. Ct. 423 (November 2,2000). 

' 47 C.F.I<. 4 54.504(b), (cj; Schools and Libraries Universal Service, Services Ordered and Certification Form 
OMB ;060-0R06 (October 2000) (TCC Form 471). 

Fede,-irl-Sia/c Join1 Board on liniveruu/ Service. CC Docket No. 96-45, Fifth Order on Reconsideration and Fourth 
Keporl and Order i n  CC Docket No. 96-45, I3 FCC Rcd 149 I S  (1998) ( f # h  Order on Reconsideralion). 

' 47  C.F.R. $ 5  54.502, 54.503 

I 1  The annual cap on federal unjversal service support for schools and libraries is $2.25 billion per h n d i n g  year. See 

f i l rh  O r d w  on Rccim.;iderarioi?. I: FCC Kcd at 14938, para. 36. 

47 C .F  R 4 i4.S07(a). 
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1 7  C.F.R. $ 54.507(gj(l)(iii). I I  

2 



Federal Communications Commission DA 02-3059 

4. In Funding Year 2001, in ai effort to ensure that the priority rules were not 
\,iolatcd, SLD implemented new review procedures for requests that included both Priority One 
and Priority Two services.” Under its new procedures, SLD would automatically reclassify a 
request that the applicant designated telecommunications or Internet access (Priority One) as one 
entirely consisting of Priority Two services if 30% or more of the services requested were found 
to be Priority Two. 13 

5 .  Shcpherd appeals the denial of Funding Request Number (FRN) 650204, which 
requested discounted Internet access. Documentation indicated that this request sought support 
for an upgrade from a T-I line connection to an “Asynchronous Transfer Mode” connection to 
the Internet.” On July 23, 2001. SLD issued a Funding Commitment Decision Letter, indicating 
that the category of service for FRN 650204 had been changed from Internet access to internal 
connections and denying the request on the grounds that “[tlhe funding cap will not provide [less 
than] 80% discount to be fimded.”“ Shepherd was entitled to a discount of only 75% for FRN 
6j0204.17 

6. 

14 

Shepherd appcaled to SLD, asserting that the reclassification of routers provided 
as purl of‘ Internet access should not have occurred.I8 Shepherd asserted that its Internet services 
is provided by Education Service Center Region VI, and that this is the same Internet service for 
which Shepherd has received funding in previous years. l 9  Shepherd acknowledged that, in 
previous years, it had applied for part of t1.e service, a part that it described as “Annual Support,” 
as internal connections and been denied funding. It asserted that it had incorporated Annual 
Support into its Internet access request in Funding Year 2001 to make clear that this was actually 
supporting Internet access. 

” Ser SLD Web Site, <http://ww~z..sl.univcrsalservice.ore/reference/471 App Guid Docd47I  dozen.asp> (last 
updared Apri l  15, 1999) (“To correctly apply the Rules of Priority (fund Telecommunications and Internet Access 
first, then Internal Connections beginning with necdicst), SLD must ‘scrub’ telecommunications and Internet Access 
requesrs ro assure no Internal Connections arc included. A piece ofequipment at the user’s location listed in one of 
dies? cakgorics risks having the eiirire service redefined as Internal Connections.”); see also SLD Web Site, 
~:lirtp://www.sl.universalservice.~r~/refcrence/ServCatecories.asp> (describing review procedure used in Funding 
Y u r  2000 and new procedure applied in Funding Ycar 2001). 

. S w  SLD Web Site, http:!!wwu .sI.universaIservice.ore!refei-t.ncelServCateaol.ies.asp 

IRcqiiesr l o r  Review at I: FCC Form 471, Shepherd Independent School District, filed January 18,200l (Shepherd 

l i  

I, 

Form 471). 

Shepherd Furm 47 I, Anachnieiii j 

1,cttw from Schools and Libraries Division, Universal Service Administrative Company, to J .  Kevin Mathis, 

I C  

I (I 

Slicphcl-d lndcpendenr School Il islrict, dated July ? 3 ,  2001. at 6 (Funding Comrnirrnent Decision Letter). 

5liepherd Form 47 I at 5. 1 -  

I s  Letter from J. Kevin Mothis, Shepherd Independent School District, to Schools and Libraries Division, Universal 
Service Administrative Cnmpany. filed Aufust 20, 2001 (Appeal 10 SLD), at 1 .  

/ d  a t  1-2 I 

http:!!wwu
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7 .  Shepherd attached a breakdown of costs, which specified $9,419.06 for recurring 
connectivity costs. $7,371 .OO for non-recurring equipment installation costs, and $6,077.23 for 
equipment maintenance costs. Shepherd argued that all costs were directly related to Internet 
acccss, and that. even if the installation and maintenance costs were not funded, the connectivity 
costs. which had been funded in previous years, should be funded again in Funding Year 2001 .*’ 

was properly characterized as Internet access or internal connections.** It specifically asked, 
among other things, whether the equipment at issue in the request would be owned by the district 
or thc vendor.*’ Shepherd replied that the Cisco 3810 router would be owned by Shepherd, and 
that the “Regional Hub” would be owned by CommNer Consortia, of which Shepherd was a 
nieniber. 

9. 

20 

8 Following the appeal, SLD contacted Shepherd to determine whether the service 

21 

On October 3 ,  2001. SLD denied the appeal. It stated that, “[slince your Form 
471 included 30% or more internal connections services: {Charges associated with router, 
equipment involvcd in the ATM Upgrade, and the maintenance/installation of these items} 
within your Block 5 request for priority one services, your Form 471 request has been 
recategorized as a request for internal connections services.”25 SLD concluded that “[flor 
Funding Year [2001], there are not sufficient funds to provide internal connections discounts to 
applicants at your discount rate.”2h Shepherd then filed the pending Request for Review. 

I O .  In She herd‘s Request for Review, it largely reiterates the arguments that it raised 
After reviewing these arguments, we find that SLD correctly categorized I: in its Appeal to SLD. 

FKN 650204 as internal connections. Jn the Tennessee Order, the Commission held that when 
cvaluating funding requests. SLD should determine if services nominally characterized by the 
applicant as Internet access (Priority I )  were actually internal connections (Priority 2) by looking 
tor certain specified indicia of an internal connections service.28 These indicia include whether 

‘Ii Appeal to SLD at 2, attachmen! 

I ’  Appeal to SLD at 2 

‘7 1 

E-mail from Andrew Eisley, Schools and Libraries Division, Universal Service Administrative Company, to I. 
Kevin Mathis, Shepherd Independent School District, dated September 12, 2001. 

:!~; 

” E-mail f r o r  J .  Kevin Marhis. Shepherd Independent School District, to Schools and Libraries Division, Universal 
Service Administrative Cornpan!,. dated September 18, 2001 (Shepherd E-mail). 

Lenel- from Schools and Libraries Division, Universal Service Administrative Company, to J .  Kevin Mathis, ?i 

Shepherd Independent School Di5trict. dated October 3 ,  2001, at I 

’“ Id 

2’ 
Cotnpui.<, Reques! for Review. olrachment, wirh Appeal to SLD, attachment 

Xcyiic.v/J?~r Review’ by rhe DepmYiiieiir o/Educarion ojthe Srare uJTennessee ofrhe Decision of the Universal 
&I i.f(’il .-IdniinI.cimIor. Rrqucsr f i ~ ~ .  Rci.icw hj) lnregrared Sysrems and lnternm Solutions. lnc.. uf rhe Decision ojrhe 
C!niwi .\a/ Service Adilrinislralot., Requesi /or Revicw by Educaiion Netwurh ofAmerica ufthc Decision of the 
i ! i i r v ? i x d  .Swviie AdniiniJlralor. Feder-ai-Srare Join/ Board on Universal Senice, Changes 10 rhe Board of 

li; 

4 
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[he equipment being used to provide the senice will be owned by the applicant and whether the 
equipment is subject to a lease-purchase arrangement providing the applicant with ownership at 
somc future date.29 Here, Shepherd stated that the equipment installation and maintenance costs 
\\.ere for equipment that would be owned by Shepherd, either directly or through a con~ort ium.~" 
The equipment costs are therefore not properly classified as Internet access.31 Further, because 
these costs are 30% or more of FRN 650204, SLD properly reclassified and denied the entire 
q u e s t .  

I I .  Shepherd also asserts that its service has been fully funded in the previous two 
years." However, it is established that the failure to detect violations in prior funding years does 
no t  preclude SLD or the Commission from requiring compliance with the Commission's rules in 
later year." Otherwise, applicants would have no incentive to comply with program rules once 
(hey discovered a prior violation was erroneously undetected. Thus, Shepherd bore the risk that 
its application would be denied in Funding Year 2001 despite the failure of SLD to detect a 
similar violation in  prior funding years, assuming that such violations occurred. 

12. Shepherd also argues that the FCC Form 471 Instructions did not specify that a 
noininally Priority-One request with 30% or inore Priority Two internal connections would be 
recharacterized as entirely Priority 
requcsts that contain Priority Two services as Priority Two is stated on its website, and has been 

In fact, SLD's practice of reclassifying Priority One 

U,rL;cinvx ojrhe Narionai Exchaqe Carrier A.ruocalion, lnc., CC Docket Nos. 96-45 and 97-2 I, Order, 14 FCC 
i<cd 13734, para. 39 (1999) (Teiine,~.ree Order). 

'" 

Shcpherd E-mail. :/I 

' '  Ii i\ possible that, under the Ten,icssre Order. this equipment should be classified as ineligible wide-area-network 
coniponents. rather than internal connections components. We need not address this issue, because funding for the 
request would be denied in either case. 

' -  Request lor Review at 2 

' '  .See Reque.$ijor Revieu, by School for. Languuge and Comiiiunicalion Developmenr, Federal-Stare Join/ Board on 
Univoaal Sen~ice, Cliun~es io ,hi, U k r d  of Direelor.\ o j lhr  Nulionul Exchange Currier Associurion, Inc., File NO. 
SLD-246025. CC Dockets No. 96-4.5 and 97-21, Order. D A  02-1785, para. 9 (Wireline Comp. Bur. rel. August 6, 
2002): see aiso, gcnr ra l i~~ ,  In YL' App1icaii~~ii.s of R0.v E Henderson d/b/a Pueblo Radio Broadcasling Service 
,Smxhez L'onrinunications, lnr., / I d  S IVidsren Clascic Medra, Inc.. Bucnu Suerre Broodcaring Corp., 0-V 
(;imiiiiiiiicalionsjor C'onsrrucriiiii l'ermrr,/or a Ncu' FM Staiion in Ora Valley, Arizona, 5 FCC Rcd 6278, para. 6 
(I 990) (failurc o f  FCC staffto detect errors in an application does not excuse applicant from compliance wi th the 
Commission's rules). See Reyue,si for Review ofthe Dec;sion ojrhe UniversalService Adminislrutor b,v Ruidoso 
!Municipal School Disiricr Ruidoso. New Mexico. Federal-Stale Joinr Board on Universal Semce,  Changes Io rhe 
Rourd of Direcrvrs qf ihe Nurronul Exchange Currier Associarion, lnc., CC Docket Nos. 96-45 and 97-2 I, Order, 15 
t.CC Kcd. 15547. 11.1 0 (2000) (citing In Re Appficarions ofMary Ann Salvarariello, 6 FCC Rcd 4705 (1 9911, ciling 
O i f k  ofPr,r.soniiel Manugemem I Richmond, 496 U.S. 4 14 (1990) (Erroneous advice from a government employee 
has never been found to create esloppel against the Federal Government, particularly when the relief requested 
would h e  contraly to a i l  applicable statue or rule. Persons relying on informal advice given by Commission staff do 
so at llieir own risk.)), 

., 

,- 

Request for Review a i  2. ;, 
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noted and affirmed by the Bureau in numerous orders." In addition, this reclassification 
mechanism is an internal rcvicw procedure implemented by SLD to ensure compliance with the 
Priority rules established b) the Commission.36 Shepherd certainly had notice of the 
Commission's priority rules and therefore was or should have been aware of "the need to 
carefully segregate its service requests" for Priority One and Priority Two services." The lack 
of discussion in the FCC Form 471 Instructions of the Priority review procedure does not, 
tlierefore: \varrant relief from that procedure. 

13. ACCORDTNGLY: IT 1s ORDERED, pursuant to authority delegated under 
sections 0.91, 0.291, and 54.722(a) ofthe Commission's rules, 47 C.F.R. $4 0.91, 0.291, and 
54.722(a), that the Request tor Review filed by Shepherd Independent School District, Shepherd, 
Texas. on January 29,2002 IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 

Deputy Chief, Te u ommurlications Access Policy Division 
Mark G. Seifert 

Wireless Competition Bureau 

.~ 
" Scc SLD website. Reference Area: "Service Categories: SLD Adjustment Process," 
.: hup./~'www.sl,univrrsaIservicc.or~/reference/SeivCateeories.a~>; see also, e.g., Requesrfor Review by Kansas 
&ihlic Schools, Federal-9ale Jotni Board on Universal Service, Changes lo /he Board of Directors of the National 
Exchange Carrier A.rsociaiion. Inc.. File No. SLD-I 74935, CC Dockets No. 96-45 and 97-21, Order, 16 FCC Rcd 
225 16 (Corn Car. Bur. 2001). 

,'(' Id. 

', 7 Hcqircsl 10,. Rcvieu. 1.: Smrhea,s/ C+'eb't.hsler Commnnily Schods, Federal-Stale Join1 Board on Universal Service. 
( 'hitnge,~ lo  rhr Board u/'Direclor,s gfrhe A'urtonal Exchange Carrier Association. Inc., File No. SLD-I 66515, CC 
Dockers No. 96-45 and 97-21; 01-dcr, 17 FCC Rcd I 1  122, n 35 (Wireline Comp. Bur. 2002). 
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